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TRANSCRIPT OF PROCEEDINGS +
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November 23, 1977 
10:05 o'clock a.m. 
Lucas County Courthouse 
Courtroom No. 2 

MR. CO()PE~.: Your Honor, Defendant, 

']
I, Michael Ustaszewski, in this case has filed a 

motion to suppress alleging that -- seeking to 

suppress any oral or recorded statements made by 

the Defendant. 
1 , ... ~ 

As I read the memorandum and theE ..~i;On 
"'.... - .... .,- - , 

... ."... .,t 

filed by Defendant's attorney, I understand that 

he challenges the statements as being not in 

compliance with Miranda and also challenges the 

voluntariness of the statement, therefore, I feel 

that the State has the burden of gOing forward 

with the evidence. 

As a preliminary matter, certain state

menta were made by Mr. Ustaszewski to Detective 

o Charles Perdeau on August 26th, an oral summaryo 
o 

of those statements I have provided to 

Mr. Kuhnle. 
, 

By way of discovery, and I understand 

that the scope of this hearing does not extend to 

those statements as they were not made in a 

custodial setting and they were made at a time 



when the Defendant was not a suspect - 

MR. KUHNLE: I'm acknowledging that, 

Your Honor. We are not attacking the statement to 

i' 
i Detective Perdeau at this time. 

THE COURT: Thank you. 

)\!R. COOPE~: The State would call as: 
i 

its first 	witness Detective Carl Metoff. 

'I 
11 

I Thereupon, the State of Ohio, to maintain the 

issues on its part to be maintained, called as a witness, 

CARL HETOFF, 

:1 who, having been first duly sworn, according to law, 

il testified on his oath as follows: 
I 

I 	 DIRECT EXAMINATIONi! 

BY rm. COOPER: I 

Q . Would you state your full name and present occupaJ 

tion tor the record, sir? I 
o 
o 	

Io 	

A My name is Carl Metoff. I'm a Detective Patrolman 

with the City of Toledo. I 

Q And how long have you been so employed by the 

City of Toledo in the Police Department? 

A Eleven and a half years. 

Q And what particu~ar division or department are yOU 



II, 	presently assigned? 

A Presently I'm with the auto theft. 

Prior to that? 

A I worked robbery and homicide for eight years. 

Q When did you change from the robbery-homicide to 

auto theft? 

A November 1, 1977. 

Q Were you employed by the robbery-homicide squad 

on or about September 11th of this year? 

A Yes, I was. 

Q On that particular day, did you have occasion to 

arrest one Michael Ustaszewski? 

A Yes, I did. 

Q And did any other officers participate in that 

arrest? 

A Yes~ 

Q Who were they? 
o 
~ 

A Detective Sontchi and Detective Lagger from the 


robbery squad. 


Q About what time did that arrest occur? 
 , 
A It was about 8:00 o'clock in the morning. 


Q I note that you're referring to certain reports. 


Are you using those to refresh your memory? 


c 
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-----------11-----------

A Yes. 


Q May I see them, please? 


r,~R. COOPER: I would like the 

record to reflect that I am showing the report 

that Detective Metoff had to Defense Counsel. 

Q I repeat that question. What time did that 


arrest take place? 


A Approximately 8:00 a.m. 


Q And where did it take place? 


A At the Y.M.C.A. in Downtown Toledo. 


Q Would you tell us how that came about? 


A Pardon? 


Q Would you tell us how that came about? 


A Yes. We received a telephone call from a man 


that works at the Y.M.C.A. that the Defendant was, in fact~ 


in his room., Room 325 of the Y.M.C.A. 


P~to. to that, Detective Ross and myself were 
o 
o 
o 	

there ~he day before looking for the Defendant, and we 

asked him if the Defendant showed up, to please call us, 

so eventually on the next day, he did, in fact, call,, 
so Detectives Lagger, Ross and myself went to the Y.M.C.A. 

Q At that time, did you have a warrant or complaint 

for the arrest of Mr. Ustaszewskl? 
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~-- ---- --H-----------

I A We had an arrest warrant for him. 
I! 

,Q What was the charge? 

A Aggravated murder. 

Q Did you proceed to Room 407? 

A Yes -- excuse me. I stand corrected. We went to 

Room 407, not 325. 

Q What happened then? 

A Knocked on the door and the Defendant opened up 
i' 

the door. 

We identified ourselves as police officers, and 
'I 

he was holding a knife, took the knife away from him,
!I 
'I 

asked him what his name was. He told us. 
II 

We told him he was under arrest, we had a warrant 

for him for aggravated murder. 

Q What did you then do? 

A- Ha~d~uffed him, removed him from the room, brOUghtl 
" x .~ i 
a 

him downtown t;o the Detective Bureau.-
o 
o 
o 

Q Oka~-. 

A by uniformed officers. 


Q At the time of his arrest at Room 407, other than 


stating his name, did the Defendant make any other state

ments? 


A No. 




8 


Q What happened at the Detective Bureau? 

A Okay. He was placed in an interrogation room at 

the second floor of the Safety Building. There, he was 

fully advised of his constitutional rights by myself in 

the presence of Officer Robert Decker. 

We have a form, and each paragraph shows his 

constitutional rights, and I read each paragraph to him. 

After each paragraph, I asked him if he understoodl 

them. He stated he would -- or he did. 

II
i' 

After the rights were completed, the last paragrap~ 
II 

)1 	 indicates that he wants to waive his rights. I asked him if: 

he would sign the waiver of rights and make a statement 

without the presence of an attorney, and he agreed upon it., 

I Q Now, was anybody else present in the interrogation: 

room besides yourself, Officer Decker and the Defendant, 

Michael Ustas«ewski? 

Mo, there 	was not. 
o 
a 	

Q Would you read the waiver of rights form that you 

used in this case? Do you have it there? 

A ( Yes. Top line reads in regards to complaint 
\ 	 • 

number, then it's Toledo Police Record Bureau No. 49103-77. 

Further over in the same line is the charge, 

and then I wrote in aggravated rObbery.). 

----Il-----------~----~~----~---~~---~----- --.- 
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I, 
! The second line is the place, and it's the Y.M.C.A. 

The date would be the third line, August 20, 1977. The 

time is the fourth line. It's blank. Then the first 

I caragraph 1s the first paragraph of the Miranda warnin~s. 

It reads as follows: 

:1 
i "You have the right to refuse to make a statement 

or to answer questions. If you remain silent, your silence 

cannot be used against you in a Court of law.~ 
I 
! 

And at this point, I would ask the Defendant if he' 

understood them. He stated he did, and I continued with 

the next paragraph. It reads as follows: 

IIAnything you do say can be used against you in 

a Court of law." 

I would ask him the question, did he -- if he 

understood the paragraph. He stated he did, and I went to 

the next ,paragraph which reads: 

"You'have the right to the presence of a lawyer 
~ 
o 

" during the questioning. If you cannot afford a lawyer, 

a lawyer will be appointed for you before the questioning 

if so desired. TI 

I would ask him if he understood it. He stated 

he would, and I would go to the next paragraph which reads 

as follows: 

I 
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"Unless you are willing to ~lve us those rights 

the above rights, no statement of yours can be accepted 

and no QUEstions will be asked of you." 

I again asked him if he understood them, what 

just read to him. He stated he did. 

And then I went to the next para~raph. "The 

above rights stay with you and may be claimed now or at 
:1 

any time during the questioning." 

And I asked him again if he understood it. He 

stated he did. 

I went to the next paragraph which reads: "I 

have read the statement of my rights as shown above. I 

understand what my riehts are. I am willing to answer 

questions and to make a statement. I do not want a lawyer 

or parent at this time. I understand and know what I am 

doing. No prom~ses or threats have been made to me. No 

pressures of an,~ kind have been used against me." 

After I read that to him, I asked him if he under

stood it. He stated he did. 

I asked him to sign the bottom line where it says 

"sign." He signed his name, Michael, and I cannot 

pronounce his last name, Ustaszewski. He signed the date 

of September the 11, 1977, and the time at that time was 

I 
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8:45 a.m. 


Q Did he sign that in your presence? 


A Yes, sir. Then I signed it and then Officer 


Robert Decker signed it. 


And then I also -- there was carbon copy attached 

to this. There's two staple holes at the top. I ripped 

off a carbon copy and gave him a carbon copy of the rights.:
1':...... : 

(Thereupon, Stateb'.: 
Exhibit 1, being ,~ : 
waiver of rights,was 
marked for identifica
tion by the Court 
Reporter.) 

Q I hand you what has been marked as State's 

Exhibit No. 1 for identification and ask you if you can 

identify that? 

A Yes. This is the form that I used and which the 

Defendant 	signed. 
" 
~ 
~ 

~ 	

Q f Now, you 

0 form where 	there" 
0 

stated earlier that at the top of the 

was a notation that the charge was 

aggravated 	robbery, was that correct? 
z 
z 

-
~ A No. It's aggravated murder. ) 
~ 

-
< 	 Q Now, before you read the Miranda warnings from 

that waiver of rights form that has been marked State's 

Exhibit No. 1 for identification, did you inquire of the 

Defendant as to his age and personal background? 

8 
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A No, I did not. 

Q Did you do it after that? 

A Well, yes. What I did is I asked him just prior 

to this if he understood English and could read and write. 

He indicated he could. I didn't ask him any other questions 

other than that because something he may say would be 

self-incriminating. 

Q Okay. Did you ask him after the waiver of 


rights form was executed? 


A Yes. I went into a little bit of personal hlstor~ 


I 

on the Defendant himself. 


Q Would you tell us what his responses were to your 


questions regarding the personal history? 


A He maintained that he resided at the Y.M.C.A. on 


, 	 Jefferson Avenue, Room 407. He said that he once lived 

with hi's p~l"etlts at 526 West Delaware here in Toledo. 

He gave me his date of birth being June 1, 1959, 
, '/"-, 

o 
o 

o 	

and that he was 18 years old. 

He gave me his social security number which was 

299-58-7597. 

As far as his educational background was 

concerned, he indicated that he graduated from Goddard 

High School in Columbus, Ohio. 
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He indicated to me also that he's on parole through 

the Ohio Youth Commission to Mr. Birch. 

He also indicated that he works for Extra Man in 

Downtown Toledo, and that he's not married. 

Also indicated that Goddard High School was next 

with the Youth Commission. 

Q Thank you. Now, would you describe his physical 

II appearance at the time that you interviewed him? 

He was in -- coherent.: A 

Did his speech appear to be coherent? 

A Yes. I asked him if he was under the influence 

of any narcotics, dangerous drugs or alcohol. 

Q Did he respond to that queBtion? 

A He said he had a beer this day before during the 

night which he didn't elaborate on. 

Q Now, in connection with your interview of the 

Defendant,. Mr~ Ustaszewski, did you make any promises to 
o 
o 

him? 

, A No.? 
a 

Q Did you threaten him in any way? 
a 
< 

A No. 


Q Now, after the waiver of rights form had been 


executed, did you take a statement from him? 


c 
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iA Yes. 

Q And was that an oral statement? 

A Yes. 

There was no tape recorder present at that time? 

A No, sir. 

Q And after the statement was taken, what occurred? 


A He was booked. Officer Decker and his partner 


took him to the County Jail for booking. 


Q Was that the end of your involvement at that ~lme? 


A No. The Defendant had a knife, and I took that 


knife to the County Jail, showed it to a co-defendant and 


brought the knife back and put it in the safe. 


Q Was an Officer Thomas Ross present at any time 


during the interview or shortly thereafter? 


A I contacted Detective Ross right after we 


'" ~ ,. conclilded -:the 'statemen't with the Defendant. He was the 
'"c 

In''e....~...tlngorricer in the offense, and I didn't have 
0 

~ .., -,', 
0 

that much personal background, so I called Officer Ross 
~ •z 

~ 

z 
z and asked that he come in to interview the Defendant in 
c 

"' '" 
0 the case because he had more background knowledge, of the 
" ,"' 

case. 


Q Did he appear that morning? 


A Yes. 
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~'1R. COOPER: Thank you. Nothing 

further. 

CROSS EXAMINATION 

BY MR. KUHNLE: 

,Q Detective Metoff, when you appeared at the 

Y.M.C.A. 	 to arrest the Defendant, you stated that when he 
"",,. r. 
. ; ~-. I: 

opened the door, you went in and advised him tha'\'::l\e.Qaa 
I[ 	 ..., 

....il under arrest? 

!i 

Ii A
!i 	 Yes. 
II 

Did you tell him at that time what the chargesII Q 


II were? 


A 	 Yes. 

Q 	 What did you tell him? 

We had a warrant for him for aggravated murder. 

Now, you indicated, I believe, on the statement, 

the P~osecutor asked you if anybody was present when you 
a 

a 	

were explairt1ng these rights to Mr. Ustaszewski and you 

said no. 

Now, you have indicated that Robert Decker, 

Officer Decker signed also as a witness. Now, was he 

present during the time that you were explaining the 

rights or did he come in and just witness the signature? 

1 
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--tJ--------- ------ ---- --- ---- --

I 	 A I don't recall. 

Q When you went to the Y.M.C.A., was there anybody 
i 
i 	 else in the room with Mr. Ustaszewski? 
1 

!A Yes. 


Was he placed in custody? 


No, he was not. 

i 
! 

Did you perform a search of the room at that time? 


Did I? 


Yeah. 


No. 


Q Now, you say you didn't check with Mr. Ustaszewski 

as to his education or age prior to explaining his rights 

to him, is that correct? 

i 	 A Just if he understood in English and the writings,! 

ii reading and writing, if he could read and write. 


Q T~en·:did you explain carefully what those right s 


cons1sted ofb'y carefully -- did you ask him if he under

stood what each word meant? 


II A I asked him if he understood the paragraph. 
II 

Did you ask him directly if he understoo<\ whatII 
I, 	

Q 

waiving his rights meant? 


A No. 


Q Do you know then, did he explain that he understodd 
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what waiving his rights meant or did he just say that he 

wanted to make a statement? 

A He stated he was willing to make the statement or 

a statement. 

Q Were you present when Detective Ross examined 

I 	 ~r. Ustaszewski? 

A Not directly, no. 

Q Have you ever heard the taped recording of 

Mr. Ustaszewski's statement to Detective Ross? 

A I don't believe I have, no. 

Q How much longer after you talked to the Defendant 

did Detective Ross talk to him, do you recall in time, 

days, hours what? 

A Yes. It wcu1d have been half hour to 45 minutes 

probably by the time he got to town. 

Q Okay: So you don't know then how much detail 

Detective Ross went into or anything when he took the 
o 
o 

o 	

statement from the Defendant in regards to his rights, 

whether he even went to the rights then, is that correct? 

A I don't recall, no. 

MR. KUHNLE: I have no further 

questions. 

THE COURT: Who talked to him 
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first, you or Detective Ross? 

WIr.::'NESS: I did. 

THE COURT: Okay. 

r1R. KUHNLE: I have no further 

questions of Detective Metoff. 

MR. COOPER: I have nothing further, 

Your Honor. 

THE COURT: Was there a motion to 

suppress anything that he said to this officer? 

It would appear to me that 

MR. KUHNLE: I f I could, Your Honor ,I 
I 

I think the motion kind of goes to the totality 

of the entire circumstanc~s, and I think that the j 

difficulties are more pointed out in regards to 

the taped statement that Detective Ross took as 

to wnether or not this Defendant understood what 

Detet!tive Metoff was explaining to him. 
o 
o 
o THE COURT: All I'm saying is 

insofar as what I have here, are you ~oing to hav~ 

the witness testify; are you going to ha.e the 

Defendant testify? 

MR. KUHNLE: I don't know yet, Your 

Honor. 
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THE COURT: Well, I will withhold 

it then. 

MR. KUHNLE: If you would withhold 

the ruling on it until 

THE COURT: All right; okay. 

You may step down. 

HITNESS: Thank you. 
.11 

MR. COOPER: State would..:Mll"l 
: ....... -"!.- :. 


Detective 	Thomas Ross. 

Thereupon, the State of Ohio, further to maintain 

the issues on its part to be maintained, called as a 

witness, 

THOMAS ROSS, 

who, having been first duly sworn, according to law, 

testlrled on his oath as follows: 

DIRECT EXAMINATION 
o 
o 

o 	 BY ~1R. COOPER: 

Q Would you state your full name and present 

occupation for the record, please? 

A Detective Thomas Ross, Police Officer, City of 

Toledo. 

Q How long have you been so employed? 
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A Nine years. 


Q And are you assigned to any particular branch? 


A I am. 


Q What branch is that? 


A I'm assigned to the homicide squad. 


Q How long have you been assigned to the homicide 


squad? 


A ApproximatelY,two years. 


Calling your attention to September 11th., in 'he 

morning hours of September 11th, did you have occasion to 

interview one Michael Ustaszewski? 

A I did. 

Q And how did that come about? 

A I received a telephone call early that morning, 

which was a Sunday, from Detective Metoff who indicated 

to me that he had the Defendant, ~Uchael Ustaszewski, 

in custody and would I come in and interview the subject 
a 
c 	 I 
o 	 due to the fact that Detective Metoff was not very informedl 

about the case. 

Q And what was the case? 

A The case was the aggravated murder of Mr. Henry 

Cordell. 

Q And where did that murder take place? 



II 

II 
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A At the Downtown Y.M.C.A., 1110 Jefferson Avenue. 

; Q And did you, in fact, have occasion to talk to or 

interview Mr. Ustaszewski? 

A I did. 

Q And where did that take place? 

A Took place on the second floor of the Safety 

;1 Building, 525 North Erie, in the interrogation room 

I located on the west side of the Investigative Service area. 
-

Q Was anybody -- any other person present beside 

yourself and the Defendant, Mr. Ustaszewski? 

A At the time of my interview, no. 

Q And about what time did your interview commence? 

A At approximately 10:00 a.m., from the top of my 

head, I believe. 

Q And how did you proceed in taking that interview? 

A 'r r~:d the -- first of all, I got the information 

from'the 8~bsect as far as his name, address, and his 
:: 
o 

o educa~ional and sobriety qualifications, and then I went 

'"z into his Miranda warnings.z 

o Q How did you go about advising the Defendant of hisl,'. 
Miranda warnings? 


A From the written waiver of rights form provided 


by the Toledo Police Division. Thank you. 
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- --- ------~---.~--

(~hereupon, State's 
Exhibit 2, being a 
waiver of rights form, 
was marked for identi 
fication by the Court 
Reporter.) 

Q I show you what has been marked as State's Exhibit 

No. 2 for identification, ask you if you can identify 

I that item? 
! 


I 


; A Yes. This is the written waiver of rights form
II 
!proVided by the Toledo Police Division that I utilized 

that morning. 

Q Now, you stated that you inquired of 


Mr. Ustaszewski as to his personal and educational back

ground. Would you tell us what his responses were to those: 


questions? 


A Yes. The subect stated to me that he completed 


the ninth grade at the Ohio Youth Commission, and he had 


no problem reading or writing. 


a Q Dld you inquire as to whether he had partaken ofo 

o 

any intoxicating beverages or drugs? 

A Yes. Concerning his sobriety, he stated to me 

that he had had one beer at approximately 8:30 a.~. on that] 

morning, but he did not consider him drunk, and he stated 

to me that he was not under the influence of any drugs. 

Q Would you describe his physical appearance at the 



23 


time that the interview began? 


A The subject appeared sober. 


Q Were his responses to your questions coherent? 

A They were. 

Q Now, would you tell us how you advise~ the 

Defendant of his constitutional rights? 
I 

i A Yes. Reading from the form as I did that morning,
I 

I warned him of each paragraph provided in the Mirande 
.~ 

warnings. 

Number one, "You have the right to refuse to 

make a statement or to answer questions. If you remain 

silent, your silence cannot be used against you in a Court 

of law." 

At this point, I stopped and asked the subject 

if he understood that, and he indicated to me that he did. 

Going on to the second paragraph, r warned him, 

"Any-thing YO\t',·.do say can be used against you in a Court 
o 
o 

o 

of law." 

Once again, at this point, I stopped, asked the 

subject if he understood this and he indicated he, did. 

Going on to the third one, "You have the right to 

the presence of a lawyer during the questioning. If you 

cannot afford a lawyer, a lawyer will be appointed for you 

http:YO\t',�.do
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before the questioning if you so desire." 

Once again, I stopped and the subject indicated 

'I to me that he understood this. 

Going on, I stated "Unless you are willing to give 

up the above rights, no statement of yours can be accepted 

and no questions will be asked of you." 

I stopped at this point and he indicated to me 

that he understood it. 

The last paragraph, "The above rights stay with 

you and may be claimed now or at any time during the 

questioning." 

Once again, I stopped and he indicated to me that 

he understood this. 

Then at the bottom there is a paragraph that 

reads as follows: "I have read the statement of my rights 

shown above: I understand what my rights are. I am 

wIllIng to an~awer questions and make a statement. I do 
o 
a 

a 

not want a lawyer or parent present at this time. I 
I 

II understand and know what I am doing. No promises or threats 
I 

have been made to me, and no pressure of any kind,has beenII i 

!il used against me." 

I The subject indicated to me that he understood 

this and he affixed his signature at the bottom of this 
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form. 

Q 	 And did you execute the form as well? 

A 	 I did, as a witness. 

And that signature was made in your presence? 

It was. 

Now, after that had been done, what happened? 

A At this time, the subject and I discussed the 

charge of the aggravated murder. 

Q And at any time prior to this discussion, during 

the discussion concerning the waiver of rights or at any 

time during that oral interview, did you make any promises 

to Mr. Ustaszewski? 

A I did not. 

B-2 Q Did you make any threats of any kind to him? 

A I did not, no. 

THE COURT: Going back to that, I 

obBerved that there is some -- there is an 
a 
a 

a 	

addenda to the form in hand print and then an 

additional signature. Wh&t's that all about? 

WITNESS: Okay. Your HQnor, 

this is the area of education and sobriety that 

I went into with the Defendant prior to reading 

him these rights, and this 1s in my handwriting. 
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THE COURT: Right. 

\ofITNESS: And once again, I had
" , 

I! 


I 
:i him sign that to show that I had executed that 

part of the form. 

THE COURT: Okay. 

Pardon me, go ahead. 

Q (By Mr. Cooper) Now, after your interview or 

after your oral interview with the Defendant, what 

happened? 

A I took a taped statement from the Defendant 

concerning the offense. 

Q Now, during the time that you interviewed 

Mr. Ustaszewski without the tape recorder and during the 

time that you interviewed him with the tape recorder, 

was an.ybody e~se present in the interview room? 

>: 
A No~'they were not. 

'"o 

Q AJld, -bow did you proceed in making the tape 
N 
o 
o 
~ 
o 

recording? 

A I utilized a departmental tape recorder and tape. 

The tape was brand new. It had not been used berore, and
'~ " 

I went to side one of that tape and I, at first, tested 

the tape recorder and I stopped the tape recorder at that 

time, and then once again, I began the tape recorder once 



27 


I had ascertained that nothing was 

the time and date and went into the 

wrong with it and gave 

taped statement. 

(Thereupon, State's 
Exhibit 3, being a 
cassette tape; and 
State's Exhibit 4, 
being a cassette tape 
container, was marked 
for identification by 
the Court Reporter.) 

Q Detective Ross, I hand you what has been marked 

as State's Exhibit No.3 which appears to be a cartridge 

tape of some kind. Could you identify that? 

A Yes. This is the departmental tape that I 

utilized that morning. I recognized it from my initials, 

T.R., the Defendant's initials that he made in my presence, 

and the Record Bureau number which is 49103, and it's 

marked Cordell homicide investigation, date 9-11-77. 

Q And when were your initials and the Defendant's 

initials made on that cassette? 

N 
o 
o 
~ 
o 

A The commencement of this tape. 

Q Now, I would like you to refer to State's Exhibit 

No.4 for identification on the reporter's table in front 

of you. Would you tell us what that 1s? 

A This is the casing that the tape is stored in, 

and it is also marked the same as the tape. 

-----------------  ----- 
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Q Now, did Mr. Ustaszewski indicate to you that he 


would be willing to make statements on the tape? 


A Yes, he did. 


Q And did you advise him of his rights prior to 


'I making the tape?
Ii 

A Yes, I did. 

Q Would those statements or would the right~J.be 
,"~;:."<-~ 

on the tape recording itself? 


A Yes, they are. 


Q And after the tape recording was made, what did yo~ 


do? 


A I asked the subject if he wished to listen to the 


recording, and he indicated to me that he would like to 


listen to the recording, so at this point, I turned the 


tape back to the starting position and reran the tape for 


the Defendantts benefit that he may hear it. 


I had·:the uniformed officer sit in the room with 
o 
o 

o 

him so that the tape would not be destroyed, and then 

z 
~ 

went to my desk where I had a couple items of work to do.z 
o 

o Q Did you have occasion to go back to the !nterview 
u 

o 

room during the replaying of the tape? 


A Yes, I did. 


Q And how did that come about? 


4 

I 

http:right~J.be
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A That came about when the Defendant had apparently 

heard the amount of tape that he wanted to and turned it 

off. 

MR. COOPER: Can we go off the 

record for a second? 

THE COURT: Sure. 

(Thereupon, discussion was had off the record.) .
II 
It 
!I 

:1 	
MR. KUHNLE: The basis of our 

:1 

II 	
motion, Your Honor, if you read that the five or 

six statements there starting with that first 
i 

all right, 	do you want to have an attorney present!
I 

I 

at that time. It doesn't matter, I will probably 

need one in Court 

THE COURT: Well, let me see. On I 

page two? I 
I 

MR. KUHNLE: Looking at page two andl 
i 
I 
I 

approximately the middle, there is a question i , 
c 
c 

says, "All right, do you want an attorney present 

at that time." 

THE COURT: Let me see your, 
transcript. 

MR. COOPER: I thought I gave you 

the wrong -- sorry. 
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THE COURT: Okay. Says, flDo you 

want an attorney present at this time, and the 

1 

.1 	 answer is, "It doesn't matter. I will probably 

II 	 need one in Court. All right. Do you want one 

now? Do I have to have one now? No, you don't 

have to have one now." 

Well, what's wrong with that? 

MR. KUHNLE: I think if you look 

at the total situation here where you have ari 

18 year old youth with a ninth grade education and! 
[

he's being 	advised by an officer of the law that I 
I 

he does not have to have an attorney - 

THE COURT: Well, he asked the 

question, "Do I have to have one," and he doesn't I 

have to have one. It is not mandatory that he 

haa t-o have one. 

H~ says, "Do I have to have one?" The 
o 
o 
o 	

man says, "No." 

Says, "I will probably need one in Court," 

but in response to the original questio~ if 

this transcript is correct, it says, "n~ay. Are 

you willing to make a statement at this time? 

A Yes, I am. 
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Q All right. Do you want an attorney 

present at this time? 


A It doesn't matter. I'll probably need 


one in Court. 


Q All right. Do you want one now? 


A Do I have to have one? 


Q You don't have to have one, no. 

A Okay. 

Ii 
Q Do you know what the word waive mearls? 

!I 
I' 
I' A Yes, it means you have -- like you were 
:1 

saying in there, you can waive your right. ItII 

I' 
 means you have nothing to say, I guess. Ain'tII
II 

that what it means?
!I 

'I Q Well, how about if I said waive means 
II 
II the same as to give up." 
I 

'"w Q .(&" Mr. Cooper) Now, let me ask you this. Was 

thai~revloua transcript prior to this one or subsequent 
o 
o 
o thereto, the one that you gave me there? 

~ 

z MR. COOPER: That's the transcript 

of the co-defendant that was made the daf before. 

THE COURT: Oh. That's the 

co-defendant. Oh, all right. 

z 

Q Well, how about if I said waive means 
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the same as to give up. Like if you were to 

waive these rights, it would mean the same as 

to give us these rights. Would you understand 

it then? 

A No. I mean -- you mean not to have 

anything to do with this? 

Q No. When it says that you're waiving 

these rights, it means that you are willing'·iCi:4;~, 
: ,~" ~"'':-/J 

talk with us and give us these rights at ;ti-l:f~ ,'~, 


time to talk to us. Do you understand that? 


A What do you mean, give them up? 


Q Well, that means you want to talk to us. 


A Yes. 


Q Arid that you want to talk with us 


without an attorney present. Do you understand 


thatt 

"o 
~ 

A Yes, I do now. 
v 
c 

a 

Q All right. Are you willing to do so? 

A Yes." 

I don't find anything wrong wit~ that 

colloquial. I think the officer is making an 

honest effort to explain to him. 

It's the same way I have to do every 



33 


day in this courtroom. I do the best I can with 

what I have to work with, and what the officer 

says here is correct. It means that when you 

waive, you give us. He's explained that in the 

same language that I explain it every time I 

attempt to - 

MR. KUHNLE: I think, Your Honor,II 
if you look at the total section there, tha ~ 

.. 
Defendant keeps restating, well, that means I 

didn't have anything to do with it, and I don't 

think that the statement, along with the explana

tion by the officer, give a clear picture that 

I the Defendant understood that by waiving his 
II 

rights, he was indicating anything else other 
11 

than the fact that he wanted to talk, that he 

was giving up all these rights and that these 

things could be used against him in a Court of 
a 
a 
a 

law because if you refer back to my third 

z objection on page twelvez 

THE COURT: Let me hear the rest 

of the testimony. 

Is there anything else, any other point? 

MR. COOPER: No, Your Honor. I think 

i 



I 

I 

II 

J 

'"~ 
~ 
~ 

c 

0 
0 

0 

~ 

z 
z 
0 

~ 

4 

• 
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there are three areas of dispute. You have 

covered the first two, and the third is on page 

twelve, and I think it would be appropriate, like 

co-counsel in this case had the tape locked in 

his desk and I had to have that pried open by 

the carpenters and so it hasn't been checked by 

Detective Ross for accuracy. That's one reason • 

I think the total content of aLl 
. 

th~ 
,. 

" 

statements are important, and for that tweasort, I 

would like to play the entire tape. 

MR. KUHNLE: Fourteenth line down, 

Your Honor, I believe is the starting of the 

third area. 

THE COURT: Yeah, I'm looking at 

that. 

It would appear to me from that statement 

on. perhaps the rest of it ought to be excluded 

if that's -- because it's not correct if he's 

telling him anything that he says after it's a 

departmental tape and it's completely copfidentia~, 

then I think anything that's said after that 

statement probably should be excluded. 


MR. COOPER: Your Honor, I think if' 


I 
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the statement was made and Detective Ross had an 

opportunity to explain how that statement carne 

about, you might be inclined to view the facts 

differently. 

THE COURT: Let's play the tape. 

That's the only way to get it. 

Ii Q (By Mr. Cooper) Now, Detective Ross, would you
I 

use this cassette and the tape that you have identified 

on September 11th and play it for us, please? 

THE COURT: How long is this tape; 

approximately how long is it? 

WITNESS: It's approximately a 

twenty-minute tape, Your Honor. 

THE COURT: Okay. 

(Thereupon, the tape was played as follows:) 

DETECTIVE: Testing the tape 

recorder, one, two, three. Toledo Police tape 
c 
o 
o recorder No. DB 7. 

The following statement is being taken 

by Detective Thomas Ross on the second ftoor of 

the Safety Building, 525 North Erie. 

Today's date is Sunday, September 11, 

1977, and the time is 10:32 hours. That's 10:32 



a.m. 

Present in the room and giving this 

statement is Michael Ustaszewski. Present and 

representing the Toledo Police Department is 
:i 	 , 
i 

Detective Thomas Ross, R-o-s-s. 

Michael, for the purpose of this tape, 

would you spell your last name, please? 

DEFENDANT: U-s-t-a-s-z-eiW-s-k-i. 
'-:-.' 

, ~ .\<" 

.-,.#"

DETECTIVE ROSS: All right. AIid during 

the course of this tape, will you keep your voice 

up, sir? 

DEFENDANT: Yes, sir. 


DETECTIVE ROSS: How old are you, sir? 


DEFENDANT: Eighteen. 


DETECTIVE ROSS: And do you know your 


da'teof birth? 

DEFENDANT: June 1, 1959. 
o 
o 

o 	

DETECTIVE ROSS: Okay. I am holding in 

z 
z 

o 	
front of me a Toledo Police Departmental Waiver 

of Rights form. It has the number 49103-77 at• 
the top. Is that correct? 

DEFENDANT: Yes, sir. 

DETECTIVE ROSS: All right. And is 

------~~----------------------------------------------------~-
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that your signature at the bottom of this form? 

DEFENDANT: Yes, it is. 

DETECTIVE ROSS: And is that my signa

ture below yours? 

DEFENDANT: Yes.:1 
!i 

DETECTIVE ROSS: Would you read the 

date and the time that you put your signature on 

this paper? 

DEFENDANT: 9-11-77, and the V1.me 

is 9:32 a.m. 

DETECTIVE ROSS: All right. And 

beneath, would you read the number one and two 

paragraph beneath that? 

DEFENDANT: I have completed the 

ninth grade at O.Y.C. and I have no problem 

> 
rea41ng or writing. I have had one beer at 8:30 

'" o 

a~m~, but I am not drunk and 	I am not on any 
o 
o 

c 	

. drugs at this time. 

DETECTIVE ROSS: And is your signature 

underneath that? 

DEFENDANT: Yes. 

DETECTIVE ROSS: And do you agree with 

those two things? 
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DEFENDANT: Yes. 


DETECTIVE ROSS: All right. I will go 


over these ri~hts with you now once again to make 

sure that you completely understand them, okay? 

You have the right to refuse to make a 

statement or to answer questions. If you remain 

silent, your silence cannot be used against you 

in a Court of law. 

Do you understand that, sir? 


DEFENDANT: Yes. 


DETECTIVE ROSS: Anything you do say 


can be used against you in a Court of law. 

Do you understand that, sir? 

DEFENDANT: Yes. 

DETECTIVE ROSS: Do you? 

~ 

~ DEFENDANT: Yes, I do. 
~ 
~ 

0 

DETECTIVE ROSS: You have the right to 
a 
c 

a the presence of a lawyer during the questioning. 

z If you cannot afford a lawyer, a lawyer will be 
" < 

'" • 
C 

appointed for you before the questionin~ if you 
'J 

so desire. Do you understand that? 

DEFENDANT: Yes. 

DETECTIVE ROSS: Unless you are willing 
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to give up the above rights, no statement of yours 

can be accepted and no questions will be asked 

of you. 

Do you understand that? 

DEFE;JDANT: Yes. 

'i
i 

DETECTIVE ROSS: The above rights stay 

with you and may be claimed now or at any time 

during the questioning. 

Do you understand that? 

DEFENDANT: Yes. 
,I 
i 

DETECTIVE ROSS: Okay. Are you willing , 

to make a statement at this time? 

DEFENDANT: Yes, I am. 

DETECTIVE ROSS: All right. Do you 

want an attorney present at this time? 

DEFENDANT: It doesn't matter. I'li. 	 ,i 
'" c 

pr.Obably 	need one in Court. 

DETECTIVE ROSS: All right. Do you want: 

one now? 

DEFENDANT: Do I have to have one? 

DETECTIVE ROSS: You don't have to have 

one, no. 

DEFENDANT: Okay. 
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DETECTIVE i\OSS: Do you know what the 

word waive means? 

DEFENDANT: Yes. It means you 

have -- like you were saying in there, you can 

waive your right. That means you have nothing to 

say, I guess. Ain't that what it means? 

DETECTIVE ROSS: 
,,' 

said waive means the same as to give up, 11kir:· 
$; { ... 

.,J ~ {"; 
you were to waive these rights. It means the 

I same as to give up these rights. Would you under-Ii 
I 
I 

stand it then? 

DEFENDANT: No. I mean -- you 

mean not to have anything to do with this? 

DETECTIVE ROSS: Well, no. It says 

when you're waiving these rights, it means you're 

o 
o 
o 

them up? 

DETECTIVE ROSS: Well, that me!ns you 

want to talk to us. 

DEFENDANT: Yeah. 

DETECTIVE ROSS: You want to talk to 
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us without an attorney present. Do you understand 

that? 

DEFENDANT: Yes, I do now. 

DETECTIVE ROSS: All right. And are 

you willing to do so?
i 


!! 
d DEFENDANT: Yes. 


DETECTIVE ROSS: All right. Do you know 
. I 

the approximate date when you entered the Y.~.C.A.~ 
'.'. , 

DEFENDANT: July 12, 1971'. 

DETECTIVE ROSS: All right. And how 

did you come to the Y, I mean, how were you 

referred to the Y? 

DEFENDANT: I asked my probation 

officer and he told me to give him three day's 

notice. 

DETECTIVE ROSS: Okay. And who is your 

pre'ba~ion officer? 
o 
o 

o 

DEFENDANT: Anthony K. Burks. 


DETECTIVE ROSS: Burk? 


DEFENDANT: Yes. 


DETECTIVE ROSS: B-u-r-k-s? 


DEFENDANT: Yes. 


DETECTIVE ROSS: All right. And you're 
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on probation through who? 

DEFENDAjIT: The Ohio Youth 

Commission. 

DETECTIVE ROSS: All right. And how 

come you asked to leave the house and go on to 

the Y~ what was the problem at home? 

DEFENDANT: I stayed downtown most 

of the time hustling.~ I 
I 

DETECTIVE ROSS: All right. When you 

were downtown hustling, were you keeping late 

hours? 

DEFENDANT: Yes, very. 

DETECTIVE ROSS: All right. And did 

that come 1n conflict with somebody at home? 

DEFENDANT: Well, I just got tired 

ot'.y dad telling me to do this, bitching me out 

allot the time, arguing and all this, so I just 
o 
o 

o 	

said ruck it. 

DETECTIVE ROSS: Did you come in and 

out 	at late hours? 

DEFENDANT: Yes. 

DETECTIVE ROSS: Did your dad like that? 

DEFENDANT: No, he d1d not. 
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----+t---------- --------- ------ - ------

DETECTIVE ROSS: That was the main 

problem? 

DEFENDANT: Right. 

DETECTIVE ROSS: Okay. And where did 

you serve time through the Ohio Youth Commission? 

DEFENDANT: At Buckeye Youth Center:. 

DETECTIVE ROSS: Do you know what city 

that's in or anything? 
, 

DEFENDANT: It's in Columbu8jOhio 

on 2280 West Broad Street. 

DETECTIVE ROSS: Okay. And what day 

did you enter the Ohio Youth Commission? 

On April Fool's, 

April Fool's Day? 


Yes. 


Of what year? 


1976. 


And what were you 


Possession of marijuan_ 

and disorderly conduct, and I had a gun, a blank 

gun. 
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---#----------- ---- ---

DETECTIVE ROSS: Were you charged with 

concealed weapon of a blank gun? 

DEFENDANT: Yes, I think, but on 

the record it says possession of marijuana and 

disorderly conduct. 

DETECTIVE ROSS: Okay. Why did you 

carry a blank gun? 

DEFENDANT: I didn't 

carry it, you know. I just shot it 

it off downtown up in the air. 

DETECTIVE ROSS: Okay. Is there any 

reason you carry a blank pistol? 

DEFENDANT: No, there is no reason 

at all. 

DETECTIVE ROSS: All right. When did 

. you t.'1rst meet Michael Morris? 

DEFENDANT: I don't know the 
o 
o 
o specific day or the time, but I've met him when 

DETECTIVE ROSS: How long after you 

came into the Y did you meet him, first"second 

week, third week? 

DEFENDANT: I don't know, but it 

was -- I met Sowinski, Ace Magnovox and this 
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dude, Michael Morris. He had a karate uniform 

he had borrowed from Sowinski, the Ace. 

DETECTIVE ROSS: He borrowed a karate 

! 
I uniform from Sowinski? 

DEFENDANT: Yes; yes. 

DETECTIVE ROSS: And Sowinski lives on 

the fifth floor then? 

DEFENDANT: Right. 

DETECTIVE ROSS: Okay. And, let's 
i 
see 

if I have his full name here. I have here a 

sheet that was prepared by the Y of all the 

people. 

Yes, I have Room 534 for Joseph G. 

Sowinski. 

DEFENDANT: Right. 

DETECTIVE ROSS: He's age 23. Is that 

the subject you're referring 	to, a white male? 
a 
a 
o 	

DEFENDANT: Yes. 

DETECTIVE ROSS: Okay. What color was 

this 	karate uniform? , 

DEFENDANT: It's white. 

DETECTIVE ROSS: White. All right. 

And was he at your room or his room? 
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DEFENDANT: What, when he got the 

uniform? 

DETECTIVE ROSS: Yeah. 

DEFENDANT: He was at Mike's room. 

DETECTIVE ROSS: Michael Morris' room? 

. DEFENDANT: Yes • 

DETECTIVE ROSS: All right. And how 

did you happen to be in his room? 

DEFENDANT: Just I -- I tagged 
~ 

along, that's all. 

DETECTIVE ROSS: I see. You saw the 

uniform? 

DEFENDANT: No. I was --hell, 

I don't know how to explain it, man. Sowinski 

DETECTIVE ROSS: Sowinski? 

'" "' DEFENDANT: Sowinski, he's got a
" o'" 

buno" of t.v.'s and a bunch of electric stuff. 
o '" 
~ 
o 

DETECTIVE ROSS: He calls himself Ace 

Magnovox? 

DEFENDANT: Yes. And I g~t in to 

what he does. I talk to him. So I just, you 

know, tried to get interested in the conversation 

and I just ended up tagging along with him. 
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DETECTIVE ROSS: Okay. 


DEFENDANT: Of course, Mike was 


with us at the time, I guess. 

DETECTIVE ROSS: At Sowinski's room? 

DEFENDANT: No, not at Sowinski's 

room. And he said he had his -- Mike said he had 

his karate uniform, so then, you know, we went up 

to Mike's room and got the karate unir.o~m an" 
then went back to Ace's place and then thatts 

~, 

it. 

DETECTIVE ROSS: Okay. What did you 

notice about Michael's room, Michael Morris' 

room? 

DEFENDANT: It was dull. 

DETECTIVE ROSS: Was it dirty; was he 

clean or was he real dirty? 

DEFENDANT: It was, you know, like r-
I 
I 

there was nothing fancy that would inspire the 
N 
o 
o 

o room or make it look good. That's what it was. 

DETECTIVE ROSS: So you didn't like to 

,hang in his room? 

DEFENDANT: No, not really. 

DETECTIVE ROSS: So as a result of not 

liking to hang in Michael's room, you would rather 
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have him come to your rooM? 

DEF'E~mANT : ~ight. 

DETECTIVE ROSS: All right. And did he 

come to your room?ii 
I 

DEFENDANT: Not at that time, 

don't think at that day, but he had come up to 

my room, yes. 
-;:. 

DETECTIVE ROSS: Can you appr~~ma,e 
~.~J: .~-. 

the number of times he's been up to you<r~' rOOm? 

DEFENDANT: Either two or three, 

I don't know. 

DETECTIVE ROSS: All ri~ht. And-

DEFE"1DANT: No, it had to be more 

than that. I can't give you approximate, I'm 

sorry . 
.~- -.... 

DETECTIVE ROSS: Okay. That's all 

right. 
o 
a 

a 

You mentioned once that you two planned 

a robbery to~ether, is that correct? 

DEFENDANT: Right. 

DETECTIVE ROSS: All right. And would 

you tell me about that? 

DEFENDANT: Okay. We was ~oing to 

I 



- --- - -- ----J.I-~-~~~----

do a robbery. 

DE':'ECTIVE ROSS: Whose idea was it? 

DEFENDANT: I guess it was mostly 

mine. 

DETECTIVE 11088: Okay. 

DEFENDAT1T: So it was a guy on 

the fourth floor and he's bald headed, and I 

knocked on the door. 

DETECTIVE ROSS: Where did he live -from 

your room? 

DEFENDANT: He lived on the third 

i . floor. I live on the fourth floor. 

DETECTIVE ROSS: Where did the guy, the 

bald headed -

DEFENDANT: On the fourth floor. 

DETECTIVE ROSS: On the fourth floor? 

DEFENDANT: On the fourth floor. 

DETECTIVE ROSS: There is a bald headed 

old man that lives at the end of the hallway. Is 

that the subject? 

DEFENDANT: Yeah. 

DETECTIVE ROSS: Now, what was the plan?! 

DEFENDANT: Evidently there was no 

I 
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plan, I don't think, but we just -- I balled my 

fist up in a towel and then we started knocking 

on the door or I started knockin~ on the door, 

and as soon as he answered, I was going to punch 

him in the mouth, and Mike Morris had a big dagger 

like this. It had to have been about this long. 

DETECTIVE ROSS: You're indicating 

approximately two feet long? 

DEFENDANT: I'd say about l~k~ 

this. I don't know what two feet is, but it was 

that long. 

DETECTIVE ROSS: You're approximating 

about -- you're approximating about 18 inches 

holding your hands apart now? 

DEFENDANT: It was big. 

DETECTIVE ROSS: Longer than a butcher 

·kn1.fe? 
, Y· 

f"~_ 

DEPENDANT: The point came to it 


like this. 


DETECTIVE ROSS: I see. Did h~ say 

where he got that knife? 

DEFE'lDANT: I can't recall, say he 

stole it somewhere. 
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DETECTIVE ROSS: All right. How come 

you balleu your hand up in a towel? 

DEF'ENDANr:': I was -- you know, I 

was going to punch him in his mouth but like the 

man didn't answer, so I said fuck it, we're 

leaving. That's it. 

DETECTIVE ROSS: Okay. Was anybody 

else with you besides you and Michael? 

DEFENDANT: Yes, there was. There 

was Calvin and Mike Morris and me. 

DETECTIVE ROSS: Who is Calvin? 

DEFENDANT: He's a friend that I 

met at the Y. 

DETECTIVE ROSS: Do you know Calvin's 

last name? 

DEFENDANT: Ellis. 

DETECTIVE ROSS: Calvin Ellis? 
o 
o 
o 	

DEFENDANT: Yes. 

DETECTIVE ROSS: Is he white or black? 

DEFENDANT: He's black. 

DETECTIVE ROSS: He's a black man. 

About how old is Calvin? 

DEFENDANT: He's 19 years old. 
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DETECTIVE ROSS: Does he still live at 

the Y? 

DEFENDANT: No, he never did live 

at the Y. 

DETECTIVE ROSS: But he would stay 

there? 

DEFE~lDANT : When I first met him, 

he had some heroin, but it was all messed up 

. 
because of the humidity here in Toledo, so I said, 

hey, man, that's cool. You can stay at my place, 

you know. 

DETECTIVE ROSS: Did you ever use 

heroin, sir? 

DEFENDANT: No, I have never shot 

up. 
I 

. DETECTIVE ROSS: Okay. Now, do you knowi 
x 
c 

j.-, ' 

.. where this subj ect , Calvin, could be found now? 
o " 
o 

DEFENDANT: Probably in California 

or Florida. 

DETECTIVE ROSS: Florida? 

DEFENDANT: Yes. 

DETECIJ:IVE ROSS: All right, now you 

state the three were outside the door and you 
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knocked? 

DEFENDANT: Right. 

DETECTIVE ROSS: And what did the old 

man on the inside say? 

DEFENDANT: He kept saying, what 

do you want, who is it, and so I says - 

DETECTIVE ROSS: Did you answer him? 

DEFENDANT: I touched -- give him~ 

a deep voice like, and then he wouldn't answer, 

so I said fuck it, man, let's just get out of 

here, so we dived down the hall and then, you 

know, during that night, I guess it was - 

DETECTIVE ROSS: Do you know what night 

that was? 

DEFENDANT: No, I do not, and 

cannot give an approximate date because I -- my 

I can keep track but I ain't thinking right now 

because I'm, you know, nervous. 

DETECTIVE ROSS: All right. 

DEFENDANT: So 

DETECTIVE ROSS: Do you know what time 

of night 	it was? 

DEFENDANT: It was in the day. It 

I 



was still light out. 

DE'l'ECTIVE ROSS: It was still light out 

you believe. All rig~t. 

Go ahead. So the robbery didn't go down? 

DE~ENDANT: No, the robbery didn't 

go down. 
I 

I 
DETECTIVE ROSS: Did you go b~ck to you~ 

roon? 

DEFENDANT: Yes, we went back to 

our room. 

DETECTIVE ROSS: Did you plan any other 

robberies? 

DEFENDANT: Yes, we did. I don't 

want to discuss it though. 

DETECTIVE ROSS: You don't want to 

. d1scuss the other robberies? 

DEPENDANT: No. 
o 
o 
o DETECTIVE ROSS: Were they going to 

occur in 	the Y? 

DEFENDANT: Yes. 

DETECTIVE ROSS: All right. But they 

never went down? 

DEFENDANT: I don't want to discuss, 
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it, but it has nothing to do with the death of 

Mr. what is his name? 

DETECTIVE ROSS: Henry Cordell. 

DEH'ENDANT: -- Mr. Henry Cordell. 

DETECTIVE ROSS: Okay. Now, did 

Michael Morris ever give you a knife? 

DEFENDANT: No, he never gave me a 

, knife, but he had one and it was very long a~d 
I'I 

heavy and it was like a diamond point like this 
I[ 

I 

I and I said, hey, let me check it out, man, and 

I started sharpening it and shit because just 

wouldn't cone sharpened. 

DETECTIVE ROSS: Would you keep your 

voice up? 

DEPENDANT: It wouldn't come 

sharpened, so I gave it back to him. I held onto 

it for a little bit and I give it back to him 
Q 

C 

o 	

and I said, man, that's all right. It's a cool 

knife. 

DETECTIVE ROSS: Did he displ~y it on 

his wall or anything? 

DEPENDAZ'TT: No. He just kept it 

right there by his pants, in his pants, but I 
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had a knife~ too. I only had one, a real small 

one. 

DETECTIVE ROSS: All right. The knife 

when you were arrested this morning, the knife 

you had this morning~ when and where did you 

purchase that knife? 

DEFENDANT: I purchased it for 

$1.25 downtown from a friend, and his name 1i 

Cotton. I don't know his last name. 

DETECTIVE ROSS: Is Cotton white or 

black? 

DEFENDANT: He's white. He's 

a white male. 

! DETECTIVE ROSS: He's a white male? 

DEFENDANT: Right . 

. ' ",."-, 
~ DETECTIVE ROSS: Do you know where 

could find Cotton to check your story? 

DEFENDANT: Probably downtown on 

Monroe right by the Scenic. 

DETECTIVE ROSS: He hangs at tpe Scenic 

Bar? 

DEFENDANT: Yes, or at the Zipper 

Book Store or he goes over to the Adult Book 

I 



57 


~ ---~~-~ ~ ~-+I----~------

I. 	 Store or he goes over to the Adult Book Store 

right around the corner from the Scenic. 

DETECTIVE ROSS: All right. Now, if 

I'm to go downtown, what time of night should I 

'I 
, 	

try to find Cotton? 

DEFENDANT: Usually around 10:00 

or 11:00 at night or later in the day. 
~ -.. 

DETECTIVE 	 ROSS: And if I ask tlt&-'oWn~ 
".. II 

~" 

of the Scenic and the owners of those bOO~~ ~J' ~::-I 
I 

stores who 	 Cotton is, will they know who Cotton is~ 

DEFENDANT: Probably, yes. 

DETECTIVE ROSS: Do you know if they 

would know him by that.name, Cotton? 

DEFENDANT: Yes. 

DETECTIVE ROSS: Describe Cotton to me. 

DEFENDANT: Well, he's blonde. 

He's about - 

DETECTIVE ROSS: How old? 

DEFENDANT: About -- he's in his 

twenties. He has to be - 

DETECTIVE ROSS: Early or late, middle? 

DEFENDANT: I don't know, but he 

buys highballs and stuff. 
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!)ETECr;:'IVE ROSS: Is he gay? 

DEFENDANT: No, I don't think he 

is. I wouldn't know. 

DETECTIVE ROSS: All right. How tall 

is Cotton? 

DEFENDANT: He's small. He's 

about five-four or five-six. 

DETECTIVE ROSS: He's a short boy?-: 

DEFENDANT: Yes. 

DETECTIVE ROSS: All right. Is he thin 

or heavy or medium built? 

DEFENDANT: He's very small and 

he's got 	blonde hair. 

DETECTIVE ROSS: He's thin built - 

DEFENDANT: Right. 

DETECTIVE ROSS: -- with blonde hair? 

How long is the hair? 

DEFENDANT: Earwise. 

DETECTIVE ROSS: Ear length? 

DEFENDANT: Like a bowl cut. 

DETECTIVE ROSS: Okay. Did he have 

the knife downtown? 

DEFENDANT: Yes, and he asked did 
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anybody want to buy a knife at that tine> and I 

says - 

DETECTIVE ROSS: This was the other 
:i 
" 
" i night?' 

DEFENDANT: It was Thursday or 

, Friday. 
'I 

I 
I DETECTIVE ROSS: All right.
I 

DEFENDA~lT : This last week. 

And he said he wanted two something-for 

it, and I says, well, all I got 1s a buck. How 

about a buck? He said, no, I'll give it to you 

for a dollar and a quarter. And so I gave him a 

dollar and a quarter and it had a black case on 

it, so then I dug the knife and I took it home 

and that was mainly it. 

DETECTIVE ROSS: All right. 

DEFENDANT: I never used it on 

nobody. 

DETECTIVE ROSS: You never used the 

knife on anybody? 

DEFENDANT: I never used that knife 

that I purchased on 

DETECTIVE ROSS: You said here and you 

-_._'- 
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heard the taped statement given to me 

by Michael Morris, is that correct? 

DEFENDANT: Yes.'i 

DETECTIVE ROSS: All right. I'm asking 

you at this time are you involved in the murder 

of Henry Cordell? 

DEFENDANT: No, I am not~ never, 

no. I wasn't around. I was out hustling, and 

I didn't get back until Monday and it would show 

on the papers that I didn't get my $h.00 because 

I got my money every morning. 

DETECTIVE 'ROSS: Do you know what day 

the old man was killed? 

DEFENDANT: No, I do not know the 

approximate, except for what it says on the papers]. 

'"w DETECTIVE ROSS: And is that approxi-
i 

mat:ely August 20th? 
o 
o 
c 

DEFENDANT: I wouldn't know because 

I wasn't around. I 

DETECTIVE ROSS: I'm going to ~how you 

a calendar and I'm gOing to show you the date of 

August 20th. 

DEFENDAHT: Is this this month? 
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DETECTIVE ROSS: August, 1977. 

DEFENDANT: This month? 
1 

,I 

1 

,I 

DETECTIVE ROSS: No. We are in 

September now. August 20th is a Saturday. Do you 

understand that? 

DEFENDANT: Right. 

DETECTIVE ROSS: It's the first, second, 

third Saturday. It's the third Saturday ~ th~' 
0- _ .~ 

month of 1977. 

DEFENDANT: What month is this 

now? 

DETECTIVE ROSS: This 1s September, sir.: 

Today is September 11th. We are on a Sunday now. 

DEFENDANT: Okay. 

DETECTIVE ROSS: All right. Now, on 

tha:t::&aturday, do you know that you were out 

hua-tl1.ng? 

DEFENDANT: Yes, I do. 

DETECTIVE ROSS: All right. And what 

do you mean by you were out hustling? 

DEFENDANT: \ve 11, I was you 

could call him gay. 

DETECTIVE ROSS: He's gay? 

http:hua-tl1.ng


i 
h2 

t~--
DSFE;.JDA~lT : Probably. I wouldn't 

know but 

DETECTIVE ROSS: All right. 

DEFE?-JDANT: I don't discuss my 

private business. 

DETECTIVE ROSS: No, but -- all right. 

We've got to show where you were at. 

DEFENDANT: Okay. I was at his 

house. 

DETECTIVE ROSS: Do you know where he 

lives? 

DEFENDANT: Yes, I know where he 

lives but I don't know the street. 

:1 
II DETECTIVE ROSS: Can you point it out 
i 

'I 

to investigators; do you know how to get there? 

DEFENDANT: Yes, I do, and he 
I 
i 

lives right by a --	 what the hell, you know. When) 
!a 	
Ic 

o 	 you come off, it's a trucker's inn. It's got a 

restaurant. It's got a motel, and he lives right 

down the street from that. 

DETECTIVE ROSS: All right. Is he white 

or black? 

DEFEi1DANT: He's white. 



DETECTIVE ROSS: How old is he? 

DEFENDANT: In his fifties or 

sixties. 

DETECTIVE ROSS: Do you know what his 

name is? 

DEFENDA)lT: His name is -- I forgot 

his name again. His name is Jim or something 

like that. 

DETECTIVE ROSS: Do you know Jim's ' 

last name? 

DEFENDANT: No. His name is James .. 

DETECTIVE ROSS: James? 

DEFENDANT: No, I do not know his 

last name. 

DETECTIVE ROSS: Do you know where he 

DEFENDANT: He works at the Edison. 
o 
o 
<; 	

DETECTIVE ROSS: Do you know what he 

does for 	Toledo Edison? 

DEFENDANT: I think he's ~ foreman. 

DETECTIVE ROSS: A foreman? 

DEFENDANT: Yes. 

DETECTIVE ROSS: Do you know in what 
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department? 

;10, I do not. 

DETECTIVE ROSS: Are you willing to 

point his house out to us? 

DEPE:'1DANT: Yes, I am, very much. 

DETECTIVE ROSS: Okay. Do you know if 

he can put you there on the 20th, that weekend? 

DEFENDANT: Probably. I doubi it 

because he probably wouldn't want no one to know 

what we was doing that night. 

DETECTIVE ROSS: All right. 

DEFENDANT: But he could probably 

talk to you privately and let you know. 

DETECTIVE ROSS: Between you and I, 

will you tell me what you did? 

~ 
~ 

DEFENDANT: Is this going on tap~ 
'" 
~ 

-
now? 

0 
'0 

a 

DETECTIVE ROSS: Yes, it's going on tape', 

, 
." Ii but it's a departmental tape. It's completely
~ 

"' 

confidential. 
c 

DEFENDANT: All right. We was 

making love. 

(Thereupon, the ,tape was stopped.) 



I 

r;5 

Will you stop the 

tape? 

THE COURT: Stop it. 


Q (By Mr. Cooper) Detective Ross, you have heard 


the tape so far, have you not? 


A Yes. 


Q Is it a true and accurate representation of the 


conversation that you had with Hichael Ustaszewsl.1? 


~...~..A It is. 


Q Would you explain what you meant when you said, 


"Yes, it's gOing on tape but it's a departmental tape and 


it's completely confidential"? 


A Okay. Prior to taking 


MR. KUHNLE: Your Honor, could I 

make an o~jection before he answers this question. 

I think to state what he meant at this 

po1rit is -- should not be entered in the record. 

It's objectionable as testimony. I think the 

tape reflects what was said, and I think to add 

someone's viewpoint of what he meant to s~y would
• 

be wrong because I think the tape is what we have 

to consider as to whether it was a proper nature 

or proper statement at that time, and whether or 
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nor it should be admissible as evidence. 

THE COURT: Well, from listening 

to the tape and reading the transcript, it appears 

to me, as I stated before, that at this point, 

at least in the hearing, that everything up to 

that point would be admissible, but everything 

subsequent to that point when he indicates that 

this is a departmental tape and strictly confi
.. 

dential could be excluded. :~ 

I have no objection to his trying to 

explain it, but I don't know that it would be 

able to clear an obvious interpretation by the 

person to whom the statement is addressed. 

He can testify though. 

Q (By Mr. Cooper) Go ahead, Detective Ross. 

A Okay. Prior to this tape, the Defendant was 

obvioU8:ly embarrassed as to what was going on at this 
, 

location at this time, and he was afraid that the uniformedi 

officers outside the interrogation room would hear his 

confession to the fact that he was a male prostitute and
• 

that he was servicing an elderly male person. 

Q Did he indicate that to you before you even 

commenced the tape? 
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A Well, he indicated it to me that, yes, he d1d not 

want the officers on the outside to know what he and I were 

talking about. 

Q Had you discussed his involvement with the man 

called James, the elderly man called James before you put 

it on tape? 

A Yes. 

Q And he indicated at that time that he was 

embarrassed concerning the other officers? 

A He did, yes. 

Q Now, you mentioned that after the tape was 

completed, the tape was played back by another officer 

and that you were present in the interrogation room during 

some pOint during t·hat replaying of the tape. Would you 

explain that, please? 

A Okay. As: previously testified, the subject 

indicated tome that he wanted to hear the taped statement I 

that he had just given me and that I left the interrogatioq 

room after I had started the tape and gave him an 

opportunity to hear it. 

I instructed the uniformed officer, Robert Decker~ 

to stay with the Defendant so he would not have an 

opportunity to destroy the tape, or as departmental orders i 
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read, that the prisoner must be accompanied by a police 

officer, and I left the room to catch up on several items 
"! 

1 

'I of business with this case. 

And when it got to that point, he did jump up 

and turn off the tape recorder. 

Q You were present when that happened? 

,I 
A No, I was at the desk, however, I saw Officer 

,I 

Decker make a swift move in the interrogation room and I 

went in to see what the problem was. 

'! Q And it's your testimony that when you checked the 

,! tape, you discovered it had been stopped at this point? 

A That's correct. 

MR. COOPER: I don't have any more 

questions concerning this particular tape, Your 

Honor. 

CROSS EXAMINATION 

BY MR. KUHNLE: 

Q Once you have answered that question, Officer, 

you stated here that prior to taking the tape, t~ere was 

some indication that he did not want people to know what 

he was going to say? 

A He indicated to me that he did not want the other' 
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of~icers to know what had occurred that night with 


Mr. Gilly concerning the subject known as James. 


Q This was prior to the entire tape being taken? 


A That's correct. 


Q But you still went ahead and tape recorded this 


knowing that anything that was said would be on that tape 


regardless of what it applied to? 


A That's correct. 


Q Did you advise Mr. Ustaszewski that by giving 


this tape that no matter what was on it, it could be played
I 


in a courtroom on a trial before a jury? 


A Absolutely. 


Q Before any spectators? 


A I notified the subject that anything he said 


could be used against him in a Court of law, yes. 


MR. KUHNLE: I have no further 

ques~lons of this officer. 

THE COURT: Thank you very much. 

You may step down. 
i 

MR. COOPER: There's one m~re matter, 

Your Honor, concerning possible testimony of 

Detective Ross. 

Since the scope of the motion extends to 
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II 
" 

N 
o 

o 

all statements made by the Defendant, there were 

certain statements that were made by the Defendant 

in the presence of Detective Ross and Detective 

Perdeau on, I believe, the 16th of September, 

copies of which have been provided to Defense 

Counsel. That was the interview at the home of 

Mr. James Gilly. 
'\., {"~ 

I don't know if Mr. Kuhnle would aee1t:'t-o
.....~ r-··· 

elicit testimony regarding those statements or 

not. I don't think they were in -- well, they 

were in a custodial setting but they weren't 

made directly to the police officers, but if 

Mr. Kuhnle would like to go into that subject, 

I would be prepared to 

MR. KUHNLE: That's not a subject 

of the motion. 

MR. COOPER: Okay. Then I'm done. 

THE COURT: Anything further? 

Mr. Kuhnle? 

MR. KUHNLE: We will put the 

Defendant on the stand, please. 

THE COURT: All right. 

c 
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Thereupon, the Defendant, 

MICHAEL USTASZEWSKI, 

who, having been first duly sworn, according to law, 

, testified on his oath as follows: 

DIRECT EXAMINATION 

BY MR. KUHNLE: 

• Q Would you state your name for the record, please? 

, A Michael \-layne Ustaszewski. 

Q Would you spell it for the record? 

A U-s-t-a-s-z-e-w-s-k-i. 

Q Now, Michael, you heard Detective Metoff testify 

: as to his making the arrest of you at the Gentral Y.M.C.A.? 

A Yes. 

Q Could you explain to the Court what happened 

when Mr. Metoff or Detective Metoff appeared at the Y.M.C.A , 

what took place that morning? 

A Well, I was sitting in my room and, well, when he 
o 

a first came, I was supposed to go to a job with Extra Man 

i up inil to 

II Q Just as to what -- when Detective Metoff, came to 
II 

!I 	 the room, what happened when he came there? 

A Well, I was listening to my music. I heard a 

knock on the door, and I turned down the tape player and 

c 
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, I said, "Who is it," and no one answered. 

And while I was throwing the knife at the door, 

you know, I heard another knock, so I went over there. 

opened the door and I looked out, you know, just straight 

ahead. Wasn't no one there, so I just -- as I was checking 

to see if the door was locked, somebody grabbed me by the 

hand and threw me up against the wall and had a big gun 

pointed at my head and said, "You almost made it, buddy." 
i:'I 
;1 Q Was that Detective Metoff? 

A Yes, it was. 

THE COURT: You were throwing knives 

at the door? What's that all about? 

DEFENDANT: Just something, you 

know - 

THE COURT: What kind of knife was! 

it? 

DEFENDANT: Something to do. It 

was a hunting knife. 

THE COURT: After the knock came, 

you still were throwing knives at the dopr? 

DEFENDANT: No. Right in the 

intermission before the second knock, I was 

throwing the knife at the door. 

I 
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THE COURT: Well, there was a 

knock? 

DEFENDANT: Yeah, and then I asked 

who it was and no one replied. 

THE COURT: And you threw a knife 

at the door then, is that what you're saying? 

DEFENDANT: No. See, I was 

r
sharpening it then, getting it sharp because """T'

I, 
~ 1 ; i

always carried a knife when I walk down Dela~ar*. ' 

So that's when I threw the knife. 

THE COURT: At the door? 

DEFENDANT: Yes. 

I THE COURT:I After the first knock 
II 

came? 

DEFENDANT :. Yes. 

THE COURT: Okay. All right. 

Q (By Mr. Kuhnle) After Detective Metoff grabbed 
a 
c 
o 

you, did he advise you that you were under arrest? 

z 
z Yes, he did. 


Did he tell you for what? 


A He didn't say what I was under arrest for until 


I went downtown. 


All right. And when was the first time that you 




were advised that you were under arrest for aggravated 


murder? 


A When I was downtown being questioned. 


Q And who were you being questioned by? 


A I was -- by that one guy you was talking about. 


Q The first officer who testified? 


A Yes. 


II Q Was there any other officers -- did any other 
" 

:1 officers talk to you downtown that morning? 

'I 

I A There was Detective Ross and this other detective, 

his partner, and two policemen came in there and no, I 

don't think anybody else, just him and his partner. 

Q Do you know his partner's name? 

A No, I don't know his name. 

Q Was his partner in the courtroom this morning? 

A Yea. he was. 

Q An~~as he the officer that just walked in while 

the tape was being played? 

A Yes. He waslked over there and he walked some

where else. I don't know where he's at now. 

MR. KUHNLE: Let the record reflect 

that it was Detective Perdeau who walked in the 

courtroom up to the counsel table while the tape 
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was being played. 

THE COURT: I saw an officer come 

in. Is that Perdeau? 

r,m. COOPER: That was Detective 

Perdeau, Your Honor. 

THE COURT: Okay. It may so show. 

Q (By Mr. Kuhnle) And then did you talk to 

Detective Perdeau that morning prior to talking to 

Mr. Metoff? 

A Yes. Him and Detective Ross was in the room 

talking to me and they asked me did I have anything to do 

with the murder. I says, "No, I ain't had noth1ng to do 

with it." 

And then they tried to force some pictures on me, 

showing me what th~ old man looks like. I said, "I don't 

want to see," and they say, "Why," and, "What's your big 

self over there, you over there just hurting this old man. 

What's wrong with you?" 

I said I ain't touched -- I wasn't around because 

I wasn't there. 

Q Who made the statement to you in that manner? 

A Him and his partner. 

Q Okay. 
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THE COURT: 1.Iho is him? 

DEFENDANT: Detective Ross. 

THE COURT: Okay. 

Q (By Mr. Kuhnle) By his partner~ you're referring 

to the officer we have named as Detective Perdeau? 

j' A His partner. 

Q The one that walked in the courtroom just a few 

minutes ago? 
I,I 
:1 A Yes. 

II 
Q All right. Then the next officer you talked to 

:1 

then was Detective Metoff~ the first officer who testified 

I this morning? 
I 
ii A No. That's the guy that's the guy that came in 

II 
'I my room~ arrested me.
I 

But did he take a statement from you downtown, 

the rlrst officer who testified this morning? 

A No. He said, "I'm not the one that's going to 

be working on your case, but there is a Detective Ross 

come here a-ny minute," and then he left. 

Q Okay. But did he ask you any basic questions 

about where you went to school, that type of thing? 

A No, I don't think so. 

Q Now, when Detective Ross got there and he was 
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qUestioning you, did you indicate to him, prior to giving 

this tape, that you didn't want anybody to know what was 

being said? 

A I said I don't discuss my personal business to 

nobody, and he said this whole tape is going to be confi

dential, the whole tape. He didn't just say the part of 

me and Mr. -- Mr. -- you know the guy, James, James Dill, 

and he said, no, man, this is going to be just b.tweeJlm~ , 
, I 

- '-~ \ ... ~ I 

and you. I said, "Okay, clos e the door," because ne said 

okay, this is going to be strictly confidential. It will 

not go in no court or nothing. That's exactly what he 

told me. 

Q All right. And then at this point then he then 

took the taped statement, read you your rights and took 

the taped statement? 

A No. He had read me my rights when I first came 

in, then he said that Michael Morris had made his statement. 

He said, "Would you like to hear it?" I said, "Yes, I 

would like to hear what he's got to say." 

And so he had let me hear what Michael M~rris 

had to say and I said, "He's lying," and then that's what 

ran me to the part of bringing him and saying, yeah, we 

was supposed to do a different B. & E., but I never knew 
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about Mr. Henry Cordell. 


Q Okay; fine. And then it was at that point then 


you gave a taped statement to the officer? 


A Yes. 


MR. KUHNLE: I have no further 

questions. 

CROSS EXAMINATION 

BY MR. COOPER: 

Q Mr. Ustaszewski, you're stating that Detective 

Perdeau, the man that came in and talked to me while the 

tape was playing, you're saying that he was present with 

Detective Ross when you were interviewed and that tape 
I 
I was made? 

I A No. Me and him was in there by ourselves while 

we was dOing this tape and listened to Mike Morris' tape. 

Q 	 So D.~ective Perdeau wasn't there? 

No, he was not in the room at the time. 

Did you see him on the date you were arrested? 

Sir? 
J 

Did you see Detective Perdeau on the date that 

you were arrested, on September 11th? 

A Yes, I did. 

C 
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:Q Where did you see him? 

A Well, I don't know what Perdeau or whatever the 

:t guy's the name 

:Q You have seen three officers today. You saw 

I the first officer that testified, Carl Metoff? 

Yes. He's the one that made the arrest and took 

I me downtown. I seen him no more after that. 
I, 

I Q All right. And you saw Detective Ross who is 
I 
I 	sitting on my right? 


A Right. 


Q That testified second? 


,A Right. 

IQ And you saw Detective Perdeau that came into the 

I 
I 	 Court while the tape was playing and talked to me? 

A He had talked to me and came over to the County 

Jail and said -- he said, "You're here and I'm out there 

and it's goin, to stick because you murdered him and I've 

8-4 .got witnesses to say that he had did this and he had pointe~ 
i 

his finger at me." ! 

I said, "The truth will come out in Cour~ because 

the man above knows who did it." 

Q Who are you referring to when you say he? 

A His partner. 
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Q You're saying that Detective Perdeau interviewed 


you at the jail on the date that you were arrested? 


A Him and Perdeau come over there bugging me all 


the time talking about - 

Q I'm talking about the date you were arrested on 


September 11th this year. 


A What do you mean, on the date. On the date of 


the arrest? 


Q On the date of your arrest. 


A Yes, they were both in there questioning me. 


Q Where? 


A In the questioning room. 


Q Oh. Well, I just asked you if anybody else was 


present. You said no. 


A No. You asked me about the tape being played, 


and I sai~J "No, just me and Detective Ross was in there 


while"the tape was being played." I didn't say nothing 

o 
o 

o 	

about after that. 

Q Oh. When was Detective Perdeau in there? 

A Before all this tape stuff went through and after. 

Q Before and after? 

A Yes. 

Q Was he there when Detective Metoff was there? 
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A Who is Metoff, the first officer? 

Q Metoff is the first officer that testified. 

A The first one. No, he wasn't in there at the room 

at the same time. 

,Q Was he there while Detective Ross took an oral 

statement from you before he put it on the tape? 

A He had had someone to witness for him. I can't 

recall who it was. 
j ",.

IQ Well, was Detective Perdeau in there when 

i Detective Ross came down about 9:30 and talked to you? 

A He may have been because there was a whole bunch 

,of people coming in and out. He had two policemen outside 

\ watching the door. 

So you're not sure that he was there? 

I can't say. I ain't gOing to say because I 

don't know. 

Q Was he there after the tape was made, after it was: 
o 
o 
o 

completed? 

A Well, him and his partner was there, but he wasn't 

his partner wasn't there when the tape was being ~ade and 

while I was making my statement. He wasn't there at that 

present time, but afterwards, he was there and that's when 

they had forced the pictures on me, if that's what you mean. 

I 
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!Q Now, it's your testimony that before the tape was 

put on, before it was made, Detective Ross said to you 

:t that the whole tape would be confidential? 

Yes, he did. 

Q Didn't it strike you as strange that if a conver

: 	sation between you and Detective Ross was going to be 

confidential was being tape recorded? 

A No. I just took his word from him, but he conned 

me into it and he wanted the rest of that tape made. 

IQ Why did you think he wanted the tape if it was 

supposed to be confidential? 

A You take anybody's word. If they say they going 

to do something like he said he's trying to help me and he 

goes and lies about it, this whole deal is messed up. 

Q Now, you heard when the tape was first played 

in Court this morning, you heard Detective Ross go over 

your rights? 

A Yes. 

Q And one of the things he said was that any state

ment you made can be used against you in a Court ~f law? 

A True. 

Q Didn't that seem strange that he would be saying 

that if the tape was going to be confidential? 
I 

] 
I 



A Well, you don't think about these things after 

they tell you something else. 

Q But now that you have had a couple months to 

think about them, you have reached the conclusion that it 

wasn't strange or that it was strange? 

A Well, I tell you like this. I've reached to a 

conclusion that I think the whole situation is very 

II obscene. 
'I 

Q Thank you. 

THE COURT: What does that mean? 

DEFENDANT: That means I ain't had 

nothing to do with the death of Mr. Henry Cordell. 

I wasn't there, and he's making the -- these 

detectives are plea bargaining with that dude. 

I don't know nothing about it. I don't know -

I -hOnestly -- I'm swearing 

THE COURT: Okay. That's enough. 

DEFENDANT: I'm under oath of the 

Bible. 
,

THE COURT: That's enough. 

IQ (By Mr. Cooper) Just a couple more questions, 

il 
Ustaszewski.II Mr. 

You signed at the bottom of the exhibit? 
I 

II 
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A Right there. 


Q This one here, State's Exhibit No.2. There's a 


handwritten -- it's captioned paragraph two, I have had 


one beer at approximately 8:30 a.m. on that morning and 


I'm not drunk and I'm not under any drugs. You signed it? 


A Yes, I did. 


Q Is that correct? 


A That is correct. 


Q When the door came open -- and when you opened th~ 


door when the detectives were there to arrest you, you 


had the knife in your hand, didn't you? 


A Yes, I did. 

Q And was that knife confiscated by the police? 

A Yes, it was. They were searching the room looking 

if I had anything else. 

MR. COOPER: I have nothing further I 

r·1R. KUHNLE: I have no further 

questions. 

THE COURT: You may step down. 

Do you have any further witness~s? 

MR. KUHNLE: No. 

THE COURT: You want to argue, 

gentlemen? 



filR. KUHNLE: Yes, Your Honor. 


THE COURT: Proceed. 


MR. KUHNLE: I believe that the 


three areas that'1 pointed out in the transcript 

and which you have read and listened to on the 

tape and plus the officer's statement as to the 

Defendant's embarrassment, not wanting anybody 

to know what was going on that tape, permeates 

the entire questioning procedure that was used 

that day, that while he may have signed a state

ment saying yes, I want to talk, I want to waive 

my rights is an obvious lack of understanding 

as to what he was doing plus a -- either a mis

leading or deceptive statement made by the officer 

as to whether or not those statements could be 

used. 

And the statement of the officer himself 

as to what he meant when he made that statement 

is that he was trying to convince h:tm that what 

they had agreed to before they even took'the tape 

was still true, that obviously a statement had 

been made that there would be no use of that tape 

or that statement before the public or Court. 
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II 
I think that the officer's testimony on 

the transcript of that tape indicates, plus the 

statement of the Defendant, that the entire 

transcript should be thrown out and not be 

admissible as evidence in the trial of this matter. 

MR. COOPER: Your Honor, again, 

Mr. Kuhnle's motion, he identified three areas 

of concern, and referring to this transcript, 

which I have checked and I think is substantIally 

correct, the first area was the conversation on 

I page 2, concerning whether he would have to have 
il 
II an attorney in Court.'I 

:1 
Now, Mr. Kuhnle, in his motion, stated 

that Detective Ross said he wouldn't need an 

attorney but, in fact, what Detective Ross said 

was, you don't have to have one and, of course, 

that'a the whole idea behind Miranda is to inform 

the Defendant or suspect that he does not have to 

have an attorney but he may have one if he wants 

one. 

I think he clearly explained the word 

waive. That's the second area of dispute. He 

explains that quite adequately, and the Defendant 
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indicated that he did understand what was meant 

by waiving his right to having an attorney present. 

So turning to Page 12, I think in the 

context of what was the particular questions that 

was being asked at that time, the statement by 

Detective Ross that indicated it's completely 

confidential modified the next answer which was, 

"Okay. We were making love," rather than the 

entire tape. 

However, if you decide that there would 

be an area of misunderstanding of constitutional 

proportions as to that statement by Detective 

Ross, I would encourage you and ask you to limit 

the suppression to only that portion of the 

statement which follows that statement by Detecti~e 
. I 

I 

Ross concerning confidentiality and not to 

suppress the entire statement. 

Detective Metoff informed Mr. Ustaszewsk~ 

of his rights an hour prior to this. He took an 

oral statement. Detective Ross informed him of 

his rights and filled out a waiver form which 

Mr. Ustaszewski signed. 

He reinformed him of his rights before 
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he made the tape, and it was not until Page 12 

of the transcript or about two-thirds of the way 

through the tape or three-quarters of the way 

through the tape that anything was mentioned about 

confidentiality. 

I 
I For that reason, I think that lfanythin~ 

:! 
should be suppressed, it should only be that 

portion of the statement which follows that 

because there is no indication whatsoever that 

there was any misunderstanding until that point. 

I would also ask that the State be 

permitted to use the remainder or that portion of 

the statement that may be suppressed for purposes 

of cross examination under the ruling in Harris 

versus New York, 401 U.S. 222. Should the 

Defendant take the stand in the trial, it could 

be perfectly proper to impeach him as to his 

statements, even if he thought they .would be 

confidential and even if Miranda warnings were 

not fully complied with. 

MR. KUHNLE: I think the last part 

of his argument is a little premature, asking the 

Court to permit something that may never occur at 
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trial anyway. 

I'm not objecting to the legal case that 

he cited here. I'm well aware of the theory 

behind that issue, but I think you have to con

sider the officer's statement on the stand that 

this was a conference between him and the Defendan~ 

as to the confidentiality, and not having anybody 

have knowledge of what was on that tape and that 

what was signed and what was told to him was 

obviously two different thin~s, and it cannot be 

an understanding and knowingly waiver of his 

:[ 
i rights in this matter, and that the entire tape 

should be stricken from the record. 

THE COURT: The motion to suppress: 

will be granted only to that portion which fo110w~ 
I 

the conversation set forth on Page 12 of the 

transcript, after the officer said, "Yes, but 

[. this is a departmental tape and it's completely 

confidential. It All of the tape that follows that,1 
i 

for the purpose of the presentation of ~e State'~ 

case on direct examination, will be ordered 

excluded. 

All that precedes that, including any 
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statement made to Officer Metoff may be used. 

I think once this statement is made and 

it's clear in the record that the person being 

interrogated has a right to conclude that every

thing else after that point is confidential and 

it's a departmental tape and it's not gOing to be 

used against him prior to that time, however, in 

lrght of the testimony received thus far and.in 

light of the written waivers which not only are 

signed by the Defendant but are repeated orally 

on tape, I think that clearly says that -- what 

is being said on the tape by way of an oral 

statement can be used against the Defendant in a 
I 

Court of law and he's bound by that, but when thati 
I 

is changed, as it is according to the transcript 

on Page 12, and when the Defendant is advised 

tha~ this "is a departmental tape and is completely: 
i 
I 

confidential, then I think anything that flows 

from fuat point on is improper except as it may 

be present under the holding of the case'which was i 

cited by Mr. Cooper. 

Motion to suppress, therefore,will be 

granted as to that portion and overruled as to th~ 
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I 
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II 

o 
o 
o 

91 

other portions. All right. 

r·m. COOPER: Thank you, Your Honor. 

I would request that State's Exhibits 1 

through 4 be released to the custody of the 

Prosecutor and the Police Department for use at 

trial. 

THE COURT: It will be so ordered. 

Trial will be Monday morning at 9:00 o'c10ck. 

(Thereupon, this hearing was concluded at 

o'clock a.m.) 

C E R T I FIe ATE-------------'

I, Rose M. Cannon, certify that 


the above and foregoing, together with the 


exblb1ts attached hereto and made a part 


hereof, is a full and complete transcrip

tion of the proceedings had in this case. 


Rose M. Cannon 


